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I. STATEMENT OF INTEREST OF AMICI CURIAE 

Pursuant to Pennsylvania Rule of Appellate Procedure 531, the 

following Amici Curiae submit this brief in support of Petitioners:1  The 

Pennsylvania AFL-CIO is a federation of labor organizations whose affiliated 

local unions, district councils, regional councils, central labor councils and 

area labor federations represent over 800,000 working men and women 

across Pennsylvania.  The American Federation of Government Employees 

represents 700,000 employees of the federal and District of Columbia 

governments, including many living and headquartered in Pennsylvania.  

AFSCME Council 13 and its affiliates represent approximately 65,000 

employees of the Commonwealth of Pennsylvania and hundreds of public 

and private sector employers across Pennsylvania.  The American 

Federation of Teachers Pennsylvania represents more than 36,000 

Pennsylvanians working in educational institutions across the state, 

including the Philadelphia, Pittsburgh and Scranton School Districts, among 

others.   The Association of Pennsylvania State College and University 

Faculties represents approximately 5,500 faculty and coaches employed by 

Pennsylvania’s State System of Higher Education.  The Communications 

                                                           
1 No person or entity other than these Amici Curiae or their counsel has paid for the 
preparation of this brief or authored the brief, in whole or in part. 
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Workers of America (“CWA”) District 2-13 services CWA Locals in five states 

and the District of Columbia, including 15,000 employees in Pennsylvania.  

The SEIU Pennsylvania State Council represents nearly 60,000 workers 

throughout Pennsylvania in healthcare, public services, property services, 

school employees, laundry and distribution services.  The United Food and 

Commercial Workers, Local 1776, represents employees of the 

Commonwealth, as well as other public and private sector employees across 

the Commonwealth, totaling 21,000 workers.  UNITEHERE International is 

responsible for servicing all UNITEHERE Locals, including those 

representing approximately 6,000 workers in Pennsylvania.   

Together, the Amici Curiae represent hundreds of thousands of 

public and private sector employees who, along with their families, comprise 

a very substantial portion of the Pennsylvania electorate.  Among their goals 

are the protection, assurance and advancement of the cause of social and 

economic justice for the residents and citizens of our Commonwealth at the 

workplace, in civic affairs, in their Pennsylvania communities, and in political 

participation through the free and fair elections that are critical to our 

representative form of government.  Therefore, the Amici Curiae have a 

direct and substantial interest in Petitioners’ challenge to the extremely 

gerrymandered congressional districts adopted in 2011 which were 
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engineered not to serve the interest of the electorate in full and equal political 

participation through representatives of their own choosing, but instead 

solely to serve the goal of partisan control.  This brief is offered to provide 

the Court with an overview and analysis of the historical and legal 

foundations for the state constitutional provisions at issue, which show that 

our constitution’s framers intended all elections to be free and fair, with all 

voters having an equal voice in the process, regardless of party affiliation.   
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II. SUMMARY OF ARGUMENT 

Ultimately, this case is about Petitioners’ and all Pennsylvanians’ 

right to meaningfully participate in the voting process by which we select our 

representatives to the U.S. Congress.  Amici Curiae file this brief in support 

of Petitioners’ position that this Court should apply a separate legal analysis 

from that required under the federal constitution in determining the breadth 

and applicability of Pennsylvania constitutional provisions on free speech, 

assembly, voting, equality, and non-discrimination to the issue of political 

gerrymandering.  As argued by Amici Curiae, these state constitutional 

provisions provide far greater protections than the federal constitution and 

bar the type of hyper-partisan political gerrymandering achieved by the 

General Assembly in 2011.  By improperly relying upon federal precedent in 

interpreting these state constitutional provisions, the Commonwealth Court 

failed to recognize and enforce the Pennsylvania Constitution and the rights 

enshrined therein.   

The legal history regarding the state constitutional provisions on 

the rights to free speech and assembly, voting and free and equal elections, 

and equality and non-discrimination demonstrate that they provide 

heightened protections beyond any analogous provisions in the federal 

constitution.  Therefore, under this Court’s instruction in Commonwealth v. 
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Edmunds, 526 Pa. 374, 586 A.2d 887 (1991) and its progeny, Petitioners’ 

state constitutional claims deserve a separate legal analysis from the one 

employed by the Commonwealth Court to give them meaning and force.  

Additionally, because fundamental rights are involved, strict scrutiny should 

apply in analyzing the constitutionality of congressional districting in 

Pennsylvania.   

By ignoring the unique constitutional history of these provisions, 

particularly the non-discrimination provision found in Article I, Section 26 of 

the Pennsylvania Constitution, the Commonwealth Court failed to effectuate 

the will of the framers of our constitution.   Those framers believed that the 

principles of free speech, free association, voting, free and equal elections, 

equality, and non-discrimination are essential to ensure that the will of the 

people would be sovereign and their views and opinions on the political 

issues of the day would be heard by their elected representatives.  Despite 

this unique history, this Court and the Commonwealth Court thus far have 

avoided giving these provisions their full and intended meaning.  This Court 

should recognize the unique nature of our state constitutional provisions and 

finally give them the legal force they were meant to have. 

  



6 
 

III. ARGUMENT 

The Pennsylvania Constitution affords more robust protections 

than the federal constitution for free speech and assembly, voting and free 

and fair elections, and equality and non-discrimination. Their inclusion in the 

original and current state constitution ensures popular sovereignty and a 

representational democracy in our Commonwealth.  They demand this Court 

interpret them separate and apart from the federal constitution.  If so treated, 

the 2011 congressional plan cannot withstand constitutional scrutiny.   

A. Pennsylvania’s Constitutional Framework.   

Pennsylvania enjoys the distinction of being among the first 

States to create meaningful popular sovereignty whereby the people select 

their elected officials.  Ken Gormley, et al., The Pennsylvania Constitution:  

A Treatise on Rights and Liberties 216 (2004); Matthew J. Herrington, 

Popular Sovereignty in Pennsylvania 1776-1791, 67 Temp. L. Rev. 575, 588-

92 (1993); Robert F. Williams, The State Constitutions of the Founding 

Decade: Pennsylvania’s Radical 1776 Constitution and Its Influences on 

American Constitutionalism, 62 Temp. L. Rev. 541, 548-61 (1989).  

Pennsylvania’s very first constitution, the Pennsylvania Constitution of 1776 

(“1776 Constitution”), represented a radical break from governance by elites 

to governance by the people brought about by election of representatives: 
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“The [supporters of the 1776 Constitution] intended to bring the entire 

government – legislature and executive – within the control of the people, 

whom they naturally identified with themselves.”  Herrington, supra, at 588.  

The whole purpose of the effort of popular sovereignty was to make 

significant strides toward what President Lincoln would later describe as “a 

government by the people, for the people, and of the people.”  Id. at 580.   

In 1776, Pennsylvania served as the “laboratory” of constitution-

making for other States to observe.  Gordon S. Wood, The Creation of the 

American Republic 1776-1787, at 85 (1969).   That constitution reflected an 

“urban variant of republicanism that fostered egalitarianism as well as 

economic enterprise.” Robert Shalhope, Republicanism and Early American 

Historiography, 39 Wm. & Mary Q. 334, 341 (3d ser. 1982).  The document 

literally “mark[ed] the outer limits of the Revolution.”  Richard A. Ryerson, 

Republican Theory and Partisan Reality in Revolutionary Pennsylvania: 

Toward a New View of the Constitutionalist Party, in Sovereign States in an 

Age of Uncertainty 95, 96 (Ronald Hoffman & Peter J. Albert eds., 1981).   

Today, the 1776 Constitution still forms the basis of 

Pennsylvania's current constitution.  Its egalitarian quality has to do with the 

structure of the government as well as popular participation in governing 
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through voting and office-holding.  The rights specified in both the 

Pennsylvania Declaration of Rights and the Frame of Government in the 

1776 Constitution were aimed more at reinforcing republican government 

than at guaranteeing individual rights.  Robert Palmer, Liberties as 

Constitutional Provisions, 1776-1791, in William Nelson & Robert Palmer, 

Liberty and Community: Constitution and Rights in the Early American 

Republic 64, 68 (1987).  Among the primary means by which the 1776 

Constitution achieved its goal of providing representational democracy were 

its provisions ensuring the rights to free speech, association, voting, free and 

equal elections, and equality.   

The Declaration of Rights in the 1776 Constitution included 

provisions guaranteeing the rights of speech, press, assembly, and to 

petition the government for a redress of grievances.  Section XII of the 

Declaration of Rights states: “That the people have a right to freedom of 

speech, and of writing, and publishing their sentiments; therefore the 

freedom of the press ought not to be restrained.”  Pa. Const. of 1776, ch. 1 

(Decl. of Rights), § XII.  The 1776 Constitution was the first state constitution 

to protect “the freedom of speech and of writing.”  Livingston Rowe Schuyler, 

The Liberty of the Press in the American Colonies Before the Revolutionary 

War 77 (1905).   
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Additionally, the Declaration of Rights included a provision to 

protect the right to assembly and to petition the government for redress of 

grievances.  Section XVI of the Declaration of Rights states “[t]hat the people 

have a right to assemble together, to consult for their common good, to 

instruct their representatives, and to apply to the legislature for redress of 

grievances, by address, petition, or remonstrance.”  Pa. Const. of 1776, ch. 

1 (Decl. of Rights), § XVI.  This provision was unique during the revolutionary 

period as only the Vermont Constitution of 1777 and the North Carolina 

Constitution of 1776 included a similar provision.  Gormley, supra, at 251 

n.3.   Meaningful petitions to redress grievances can only be achieved if 

voices of the people can be heard – gerrymandered districts by their very 

nature undermine this goal.   

Pennsylvania's original 1776 Declaration of Rights also reflected 

a number of equality concerns. Palmer, supra, at 68.  This early, written 

enumeration of rights was influential in other States, as well as in Europe. 

See Bernard Schwartz, The Great Rights of Mankind: A History of the 

American Bill of Rights 85-91 (1977); George A. Billias, American 

Constitutionalism and Europe, 1776-1848, in American Constitutionalism 

Abroad 13 (1990).   Section I of the 1776 Pennsylvania Declaration of Rights 

provided: “All men are born equally free and independent, and have certain 
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inherent and indefeasible rights, among which are those of enjoying and 

defending life and liberty, of acquiring, possessing and protecting property 

and reputation, and of pursuing their own happiness.”  Pa. Const. of 1776, 

ch. 1 (Decl. of Rights), § I.  Only two others in the early group of newly-

independent States that wrote constitutions included similar provisions in 

theirs: Virginia in 1776, several months prior to Pennsylvania, and 

Massachusetts in 1780.  See Va. Const. of 1776, ch. 1 (Decl. of Rights), § 1; 

Mass. Const. of 1780, pt. I, art. I.  These provisions set a pattern for later 

clauses now contained in many state constitutions. 

Furthermore, the 1776 Constitution achieved its goal of 

representational democracy by extending the franchise to an entire class of 

individuals who had otherwise been barred from voting.  Gormley, supra, at 

216; Herrington, supra, at 580; Williams, supra, at 557.  In a remarkable 

break from Pennsylvania’s past as well as that of other fledgling States in 

the Americas, the 1776 Constitution extended the franchise to the non-

propertied, making Pennsylvania among the first States to do so.  Gormley, 

supra, at 216; Herrington, supra, at 580.  As stated by one legal scholar:  

[The 1776 Constitution] undeniably lived up to its radical 
moniker . . . in the extension of the franchise.  The dramatic 
reduction in property requirements brought thousands of 
farmers, artisans, and mechanics into the electorate for the 
first time and instigated the development of a new breed of 
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politics and politicians.  The masses were, suddenly, 
politically relevant.   
 

Herrington, supra, at 580.  Rather than limit the franchise to those who 

owned property, the 1776 Constitution allowed all freemen to vote, 

regardless of race, as long as they had paid taxes within the year prior to the 

election.  Alexander Keyssar, The Right to Vote: The Contested History of 

Democracy in the United States, 329 (2000).  

The 1776 Constitution also achieved greater participatory 

democracy through a provision that remains, although slightly modified, in 

our constitution to this day.  Gormley, supra, at 216-17.  That provision 

stated: “That all elections ought to be free; and that all free men having a 

sufficient evident common interest with, and attachment to the community, 

have a right to elect officers, or be elected into office.”  Id. at 217 (citing Pa. 

Const. of 1776, ch. 1 (Decl. of Rights), § VII).   

As discussed below, all these provisions remain in some form in 

the current Pennsylvania Constitution, with most dramatically strengthened 

throughout our history.  The rights to free speech, assembly, equality under 

the law, voting, and  free and equal elections have further provided greater 

protections than any federal constitutional provisions with the adoption in 

1967 of Article 1, Section 26 of the current Pennsylvania Constitution.  Article 
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I, Section 26 now states: “Neither the Commonwealth nor any political 

subdivision thereof shall deny to any person the enjoyment of any civil right, 

nor discriminate against any person in the exercise of any civil right.”  Pa. 

Const. art. I, § 26.   Article I, Section 26 reinforces the various civil rights, 

such as the right to free speech, the right to assembly, the right to equality, 

and the right to vote already protected in other provisions of the document.  

It declares that neither the Commonwealth, nor any municipalities will 

infringe on these basic liberties, or discriminate among those who exercise 

these rights, ensuring the continuation and health of popular sovereignty.   

Despite all these constitutional protections, on December 22, 

2011, the Pennsylvania General Assembly (“General Assembly”) passed 

and then-Governor Thomas W. Corbett (“Governor”) signed a new law, Act 

131 of 2011 (Act of December 22, 2011, P.L. 599, 25 P.S. §§ 3596.101-

.1510), commonly known as the Congressional Redistricting Act of 2011 

(“2011 Plan”).  A detailed description of the statute can be found in the Brief 

of the Petitioners filed on January 5, 2018, which the Amici Curiae 

incorporate by reference.  The 2011 Plan effectuates hyper-partisan political 

gerrymandering, constituting an affront to the rights to free speech and 

assembly, voting and free and equal elections, and equality and non-

discrimination enshrined in the Pennsylvania Constitution.  Hyper-partisan 
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gerrymandering destroys these rights to exercise popular sovereignty. 

Instead, it ensures sovereignty by political party, in which one of the two 

major political parties control congressional districts based not on a battle of 

ideas, voter consideration of those ideas, and an election, but on 

gerrymandering.   

B. This Court Must Engage in an Independent and 
Separate Analysis of the State Constitutional 
Provisions Protecting the Rights to Free Speech and 
Assembly, Voting and Free and Equal Elections, and 
Equality and Non-Discrimination. 

 
This Court has long recognized that, “in interpreting a provision 

of the Pennsylvania Constitution, [the Court] is not bound by the decisions of 

the United States Supreme Court which interpret similar (yet distinct) federal 

constitutional provisions.”  Edmunds, 526 Pa. at 388, 586 A.2d at 894 

(citations omitted).   The U.S. Constitution establishes minimum levels of 

constitutional protections that may be meaningful when interpreting 

analogous state constitutional provisions.  Id.  “However, each state has the 

power to provide broader standards, and go beyond the minimum floor which 

is established by the federal Constitution.”  Id. (citation omitted).  

Recognizing this power, this Court often engages in independent state 

constitutional analysis.  Id. at 389, 586 A.2d at 894.  While it may “accord 

weight to federal decisions where they ‘are found to be locally persuasive 
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and well reasoned, paying due regard to precedent and the policies 

underlying specific constitutional guarantees,’ . . . [the Pennsylvania 

Supreme Court is] free to reject the conclusions of the United States 

Supreme Court so long as we remain faithful to the minimum guarantees 

established by the United States Constitution.”  Id., 586 A.2d at 895 (citations 

omitted).   

Noting that state constitutional provisions demand a separate 

analysis by litigants in a case invoking protections under the Pennsylvania 

Constitution, this Court has outlined the following four factors that parties 

should address concerning the state constitutional provisions at issue: 

1) text of the Pennsylvania constitutional provision; 
 

2) history of the provision, including Pennsylvania case 
law; 
 

3) related case-law from other States; 
 

4) policy considerations, including unique issues of state 
and local concern, and applicability within modern 
Pennsylvania jurisprudence. 

 
See id.  “Depending upon the particular issue presented, an examination of 

related federal precedent may be useful as part of the state constitutional 

analysis, not as binding authority, but as one form of guidance.  However, it 

is essential that courts in Pennsylvania undertake an independent 
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analysis under the Pennsylvania Constitution.”  Id. at 390-91, 586 A.2d 

at 895 (emphasis added).  Part of the necessity of an Edmunds analysis is 

to determine the appropriate standard of review in cases involving individual 

rights.  See DePaul v. Commonwealth, 600 Pa. 573, 591, 969 A.2d 536, 541 

(2009) (recognizing the necessity of an Edmunds analysis to determine the 

appropriate standard of review when a litigant challenges a statute on 

grounds that it thwarts his or her right to freedom of expression under the 

state constitution).   

Independent analyses of the Pennsylvania Constitution’s 

provisions on free speech, assembly, voting, and free and equal elections, 

equality, and non-discrimination demonstrate that these provisions provide 

higher level of protections than the federal constitution.  Thus, they all 

constitute fundamental rights that demand the highest standard of judicial 

review.  For these reasons, the Commonwealth Court erred when it failed to 

employ the Edmunds analysis and to apply strict scrutiny in considering and 

evaluating Petitioners’ state constitutional claims challenging the 2011 Plan.  

This conclusion is supported by the following Edmunds analysis. 
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C. The Text and History of the Relevant Pennsylvania 
Constitutional Provisions Demonstrate They Provide 
Greater Protections Than Analogous Provisions in the 
Federal Constitution. 

 
1. Article I, Sections 7 and 20 Protect Pennsylvanians’ 

Right to Free Speech and Assembly.   
 

Article I, Section 7 provides expansive protections for the right to 

free speech.  It states:   

The printing press shall be free to every person who may 
undertake to examine the proceedings of the Legislature or 
any branch of government, and no law shall ever be made 
to restrain the right thereof. The free communication of 
thoughts and opinions is one of the invaluable rights of 
man, and every citizen may freely speak, write and print on 
any subject, being responsible for the abuse of that liberty. 
No conviction shall be had in any prosecution for the 
publication of papers relating to the official conduct of 
officers or men in public capacity, or to any other matter 
proper for public investigation or information, where the 
fact that such publication was not maliciously or negligently 
made shall be established to the satisfaction of the jury; 
and in all indictments for libels the jury shall have the right 
to determine the law and the facts, under the direction of 
the court, as in other cases. 
 

Pa. Const., art. I, § 7. Similarly, Article I, Section 20 ensures Pennsylvanians 

may peaceably assemble and seek redress of grievances from their 

government. That Section states: “The citizens have a right in a peaceable 

manner to assemble together for their common good, and to apply to those 

invested with the powers of government for redress of grievances or other 

proper purposes, by petition, address or remonstrance.”  Pa. Const., art. I, § 
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20.  Similar provisions were included in the 1776 Constitution.  See Pa. 

Const., ch. 1 (Decl. of Rights), §§ XII, XVI. 

This Court has long recognized that Article I, Section 7 provides 

far more protections for free speech than the First Amendment to the U.S. 

Constitution.  See Uniontown Newspapers, Inc. v. Roberts, 576 Pa. 231, 244, 

839 A.2d 185, 193 (2003) (“Article I, Section 7 has been recognized as 

providing broader freedom of expression than the federal constitution.”); 

Melvin v. Doe, 575 Pa. 264, 272 n.9, 836 A.2d 42, 47 n.9 (2003) (This Court 

“has repeatedly determined that Article I, section 7 affords greater 

protections to speech and conduct in this Commonwealth than does its 

federal counterpart, the First Amendment.”); Pap’s A.M. v. City of Erie, 571 

Pa. 375, 399, 812 A.2d 591, 605 (2002) (Article I, Section 7 “is an ancestor, 

not a stepchild of the First Amendment.”).  Pennsylvania’s free speech and 

assembly provisions constitute a bulwark to ensure popular sovereignty and 

representational democracy. See Gormley, supra, at 259. 

Undoubtedly, the 2011 Plan constitutes a violation of the free 

speech and assembly protections afforded under Article I, Sections 7 and 20 

of the Pennsylvania Constitution.  (For the Court’s convenience, a copy of 
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the chapter on Article I, Sections 7 and 20 from Gormley and his coauthors’ 

treatise is attached to this brief as Exhibit “A.”)  

2. Article I, Section 5 Protects Pennsylvanians' Rights to 
Vote and Free and Equal Elections. 

 
Article I, Section 5 of the Pennsylvania Constitution states: 

“Elections shall be free and equal; and no power, civil or military, shall at 

any time interfere to prevent the free exercise of the right of suffrage.”  Pa. 

Const. art. I, § 5 (emphasis added).  There is no similar provision in the 

federal constitution. “‘Free and equal’ elections were considered, by leaders 

of the Revolutionary era responsible for the creation of the first Pennsylvania 

Constitution, to be a cornerstone of the democratic republic created by the 

severance of the colonies from England.”  Gormley, supra, at 215.  (For the 

Court’s convenience, a copy of the chapter on Article I, Section 5 from 

Gormley and his coauthors’ treatise is attached to this brief as Exhibit “B.”)  

Partisan gerrymandering destroys free and equal elections, because the 

votes of one political party in any congressional district are rendered 

meaningless.   

The 1776 Constitution represented a radical break in governance 

in Pennsylvania and America at large.  Gormley, supra, at 215; Herrington, 

supra, at 580.  Prior to its adoption, Pennsylvania, under the Frame of 
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Government of Pennsylvania, only allowed persons to vote who were free 

males of at least twenty-one (21) years of age who owned either fifty (50) 

acres or were worth at least fifty (50) pounds.  Gormley, supra, at 216.  The 

Declaration of Rights in the 1776 Constitution greatly expanded the franchise 

with a provision that stated: “That all elections ought to be free; and that all 

free men having a sufficient evident common interest with, and attachment 

to the community, have a right to elect officers, or to be elected into office.”  

Pa. Const. of 1776, ch. I (Decl. of Rights), § VII.  

The 1790 Constitution revised the provision to state: “That the 

general, great and essential principles of liberty and free government may 

be recognised and unalterably established, WE DECLARE . . . That elections 

shall be free and equal.”  Pa. Const. of 1790, art. IX, § V (emphasis added).  

This provision was modified in later constitutional conventions, but the 

requirement that elections be free and equal remains to this day.  Gormley, 

supra, at 217 (citing Pa. Const. of 1790, art. IX, § V).  During the 1837-1838 

constitutional convention, an attempt to revise this provision failed, and the 

provision remained unaltered in the Pennsylvania Constitution of 1838.  Id. 

at 218.   
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At the 1872 constitutional convention, the delegates adopted a 

change to the provision to state that military and civil authorities may not 

interfere with the franchise. With the adoption of the Pennsylvania 

Constitution of 1874, the provision read: “Elections shall be free and equal; 

and no power, civil or military, shall at any time interfere to prevent the 

free exercise of the right of suffrage.”  Id. at 219; Pa. Const. of 1874, art. 

I, § 5 (emphasis added).  This provision, that further enhances the 

protections of Pennsylvanian’s right to vote as they existed prior to 1874, 

was approved by the people and remains in our state constitution to this day 

as Article I, Section 5.  Id.; Pa. Const., art. I, § 5.  The 2011 Plan is a clear 

attempt by “civil authorities” – the General Assembly and Governor – to 

“interfere to prevent the free exercise of the right of suffrage.”     

   This Court has consistently defined “free and equal elections” to 

mean elections in which constitutionally qualified voters are not denied the 

franchise and every voter has the same right as any other voter.   In Winston 

v. Moore, 244 Pa. 447, 91 A. 520 (1914), this Court declared: 

In a general way it may be said that elections are free and 
equal within the meaning of the Constitution when they are 
public and open to all qualified electors alike: when every 
voter has the same right as any other voter; when each 
voter under the law has the right to cast his ballot and have 
it honestly counted; when the regulation of the right to 
exercise the franchise does not deny the franchise itself, or 
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make it so difficult as to amount to a denial; and when no 
constitutional right of the qualified elector is subverted or 
denied him. 
 

244 Pa. at 457, 91 A.2d at 523 (emphasis added).  This Court has quoted 

this language with approval on several occasions.  See, e.g., In re 1991 

Pennsylvania Legislative Reapportionment Comm’n, 530 Pa. 335, 356, 609 

A.2d 132, 142 (1992); City Council of Bethlehem v. Marcinin, 512 Pa. 1, 8, 

515 A.3d 1320, 1323 (1986); Shankey v. Staisey, 436 Pa. 65, 69, 257 A.2d 

897, 899 (1969).   

Given this history, it is hardly surprising that this Court has 

recognized that voting and elections, as protected in Article I, Section 5, are 

fundamental rights. In fact, this Court has quoted with approval the Kansas 

Supreme Court on the fundamental nature of voting and elections in a 

representative democracy.   

The right to vote in any election is a personal and individual 
right, to be exercised in a free and unimpaired manner, in 
accordance with our Constitution and laws. The right is 
pervasive of other basic civil and political rights, and 
is the bed-rock of our free political system. Likewise, it 
is the right of every elector to vote on amendments to our 
Constitution in accordance with its provisions. This right is 
a right, not of force, but of sovereignty. It is every elector's 
portion of sovereign power to vote on questions submitted. 
Since the right of suffrage is a fundamental matter, any 
alleged restriction or infringement of that right strikes at the 
heart of orderly constitutional government, and must be 
carefully and meticulously scrutinized. 
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Bergdoll v. Kane, 557 Pa. 72, 84, 731 A.2d 1261, 1269 (1999) (quoting 

Moore v. Shanahan, 207 Kan. 645, 649, 486 P.2d 506, 511 (1971)).  

Certainly, this two-hundred-year-old state constitutional provision regarding 

the fundamental rights to voting and free elections does not permit a 

districting system that renders the votes of one political party meaningless. 

3. Article I, Section 1 Protects Pennsylvanians’ Right to 
Equality Under the Law. 

 
Section 1 of the 1776 Pennsylvania Declaration of Rights 

provided: “All men are born equally free and independent, and have certain 

inherent and indefeasible rights, among which are those of enjoying and 

defending life and liberty, of acquiring, possessing and protecting property 

and reputation, and of pursuing their own happiness.”    Pa. Const. of 1776, 

ch. 1 (Decl. of Rights), § I.   The provision as written survives in our current 

Pennsylvania Constitution.  Pa. Const., art. I, § 1. 

Pennsylvania's Article I, Section 1 was far from an equal 

protection clause.  Not only did it originate almost one hundred years before 

the federal Fourteenth Amendment, but it was also a statement of 

revolutionary, republican, egalitarian ideology. In its negative sense, it 

reflected the anti-aristocratic rhetoric that predominated in Pennsylvania, 
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particularly in Philadelphia, during the agitation for independence, the 

elections for the convention to frame the constitution, and the drafting of the 

constitution itself.  Williams, supra, at 546-47.  In its positive sense, Article I, 

Section 1 reflected the “new beginning” quality of optimistic, republican 

idealism.  But it did not concern itself with the Fourteenth Amendment era 

problems of the people being denied the equal protection of the laws, and, 

at least in the minds of its drafters, had little or nothing to do with race or sex 

discrimination.  

The 1776 republican equality doctrine expressed in Article I, 

Section 1 was complex.  As Gordon Wood has explained: 

The doctrine possessed an inherent ambivalence:  on one 
hand it stressed equality of opportunity which implied social 
differences and distinctions; on the other hand it 
emphasized equality of condition which denied these same 
social differences and distinctions. These two meanings 
were intertwined in the Americans' use of equality and it is 
difficult to separate them…. 

 
Equality was thus not directly conceived of by most 
Americans in 1776 . . . as a social leveling…. Rather it was 
considered to be an equality, which is adverse to every 
species of subordination beside that which arises from the 
difference of capacity, disposition, and virtue. By 
republicanism the Americans meant only to change the 
origin of social and political preeminence, not to do away 
with such preeminence altogether…. In a republican 
system only talent would matter. 
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Wood, supra, at 70-75; see also Gormley, supra, at 73 (“Section 1 has no 

precise counterpart in the United States Constitution….  [I]t resembles the 

sweeping language of the preface to the Declaration of Independence….”) 

(For the Court’s convenience, a copy of the chapter on Article I, Section 1 

from Gormley and his coauthors’ treatise is attached to this brief as Exhibit 

“C.”)   

Referring to provisions that were similar to Pennsylvania's, and 

with like origins, David Schuman has noted: 

An “equal protection” guarantee typically emanates from 
the privileged as a self-limiting gesture of largess toward 
the burdened: “[W]e hereby grant equal treatment to you.” 
It is a promise to adhere to the equality principle…. 
 
Conversely, state “equal privileges and immunities” 
provisions typically emanate from the non-privileged as a 
gesture of warning to those who have or seek special 
benefits; they are an implied threat to adhere to the equality 
principle. 

 
Wood, supra, at 70-75.   

The same is true of Pennsylvania's Article I, Section 1.  Yet, in 

cases such as Love v. Borough of Stroudsburg, 528 Pa. 320, 597 A.2d 1137 

(1991), this Court failed to recognize the distinctions between Article 1, 

Section 1 and the Fourteenth Amendment.  Instead, this Court has analyzed 

claims brought under Article I, Section 1 in the same manner as federal 
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courts analyze Fourteenth Amendment due process and equal protection 

claims.  No explanation has been offered as to why the “same standards” 

approach should apply with respect to this state constitutional provision.  An 

Edmunds analysis demonstrates it should not.  A proper analysis of this state 

constitutional provision demonstrates it protects fundamental rights such as 

elections and voting and prohibits the type of hyper-partisan gerrymandering 

exhibited in the 2011 Plan.  

4. Article I, Section 26 Protects Pennsylvanians Against 
the Denial or Discrimination of Their Civil Rights.    
 

In 1967, a mere 50 years ago, the Legislature and people of this 

Commonwealth adopted an addition to the Pennsylvania Declaration of 

Rights, Article I, Section 26, that states: “Neither the Commonwealth nor any 

political subdivision thereof shall deny to any person the enjoyment of any 

civil right, nor discriminate against any person in the exercise of any civil 

right.”  Pa. Const., art. I, § 26 (emphasis added).  There is no similar 

provision in the federal constitution.  By its very language, this modern 

provision is designed to prevent the Commonwealth and its political 

subdivisions from depriving Pennsylvania citizens of their civil rights and/or 

discriminating against them in the exercise of their civil rights, including their 

rights to free speech, assembly, voting, free and equal elections, and equality 



26 
 

under the law.  Pa. Const., art. I, § 26; see also Gormley, supra, at 743.  The 

2011 Plan does exactly that, by relegating the votes of those in one political 

party to the trash bin. 

However, instead of recognizing under an Edmunds analysis that 

this provision provides greater protection than that afforded by the federal 

equal protection provision, this Court has found that Article I, Section 26 and 

the federal equal protection clause provide analogous constitutional 

protections.  See Erfer v. Commonwealth, 568 Pa. 128, 138-39, 794 A.2d 

325, 332 (2002) (contending that Article I, Section 26 “is conterminous” with 

the federal equal protection clause); Love, 528 Pa. at 325, 597 A.2d at 1139 

(1991) (stating that a claim under Article I, Sections 1 and 26 is analyzed 

under the equal protection standards of the federal constitution); Fischer v. 

Dep’t of Pub. Welfare, 509 Pa. 293, 502 A.2d 114 (1985) (finding that the 

“most appropriate analysis [of a claim brought under Article I, Section 26] is 

that utilized by the United States Supreme Court” when reviewing a statute 

under the federal equal protection clause).  

Nonetheless, as this Court noted with respect to the later-

enacted equal rights amendment, Article 1, Section 27 is “a state 

constitutional amendment adopted by the Commonwealth as part of its 
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organic law.  The language of that enactment, not a test used to measure 

the extent of federal constitutional protections, is controlling.”  Hartford 

Accident & Indemnity Co. v. Ins. Comm’nr of Commonwealth, 505 Pa. 571, 

586, 482 A.2d 542, 549 (1984).  Later, in Edmunds, this Court declared that 

“it is essential that courts in Pennsylvania undertake an independent analysis 

under the Pennsylvania Constitution.”  526 Pa. at 390-91, 586 A.2d at 895.  

Even after Edmunds, however, the cases addressing Article I, Section 26 

have not engaged in the appropriate analysis.  See Erfer, 568 Pa. at 138-39, 

794 A.2d at 332; Love, 528 Pa. at 325, 597 A.2d at 1139; Fischer, 509 Pa. 

at 311, 502 A.2d at 123-24.  

The lack of an Edmunds analysis is particularly striking given that 

“[t]he express ban on discrimination against persons in the exercise of their 

civil rights, in addition to prohibiting the denial of rights, provides a strong 

textual basis for extending such protection beyond the federal equal-

protection doctrine.”  Gormley, supra, at 743.  Furthermore, “[t]he legislative 

history of the 1967 provision is sparse, but one conclusion clearly emerges: 

The protection of Section 26 was designed to reach beyond that provided by 

the Fourteenth Amendment and beyond the existing equality provisions 
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(Article I, Section 1 and Article III, Section 322) in the state Constitution.”   Id.   

Now is the time to conduct the Edmunds analysis of Article I, Section 26.  

In the seminal work on the Pennsylvania Constitution, The 

Pennsylvania Constitution: A Treatise on Rights and Liberties, Professor 

Gormley and his coauthors provide the most comprehensive history on the 

consideration and adoption of Article I, Section 26, which demonstrates that 

the provision is not the equivalent of the federal equal protection claim: 

The predecessor of Article I, Section 26 originated as a 

1963 proposal by the Committee on the Bill of Rights of the 

Pennsylvania Bar Association’s “Project Constitution.”  The 

Committee proposed Article I, Section 26 at the same time 

                                                           
2 Article III, Section 32 states: 
 

The General Assembly shall pass no local or special law in any case which has been 
or can be provided for by general law and specifically the General assembly shall not 
pass any local or special law:  
 
1. Regulating the affairs of counties, cities, townships, wards, boroughs, or school 

districts.  
2. Vacating roads, town plats, streets or alleys.  
3. Locating or changing county seats, erecting new counties or changing county lines. 
4. Erecting new townships or boroughs, changing township lines, borough limits or 

school districts.  
5. Remitting fines, penalties and forfeitures, or refunding moneys legally paid into the 

treasury.  
6. Exempting property from taxation.  
7. Regulating labor, trade, mining or manufacturing.  
8. Creating corporations, or amending, renewing or extending the charters thereof.  
 
Nor shall the General Assembly indirectly enact any special or local law by the partial 
repeal of a general law; but laws repealing local or special acts may be passed. 

 
Pa. Const., art. III, § 32.   
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it recommended redrafting Article I, Section 10 to include a 

separate “clause the wording of which is copied, with the 

addition of an ‘equal protection’ clause, from the Federal 

Constitution.”   

 

The Governor’s Commission on Constitutional Revision, 

however, did not include the proposed “equal protection” 

language, presumably because it duplicated the existing 

guarantees provided by Article I, Section 1 and by Article 

III, Section 32.  By contrast, it proposed the adoption of 

Article 1, Section 26.  Thus, at its inception, Article I, 

Section 26 was regarded as distinct from, and 

supplementary to, the existing equality guarantees in the 

state and federal constitutions.  The existing provisions 

must have been viewed as not reaching far enough.   

 

As introduced in the state Senate, in the form of Senate Bill 

530 of 1965, Article 1, Section 26 prohibited discrimination 

on the ground of “race, color, or national origin.”  The bill 

was amended in the House to prohibit discrimination on the 

basis of “race, creed, color, sex, or national origin,” an 

amendment that provoked the nonconcurrence of the 

Senate.  The difference was resolved in conference 

committee by broader language that prohibited 

discrimination “against any person in the exercise of any 

civil right.” 

 

Article I, Section 26 was approved in this form by the 

legislature in December 1965 and ratified by the people on 

May 16, 1967.  This approval was secured one hundred 

years after the Fourteenth Amendment prohibited states 

from denying persons the “equal protection of the laws,” 

almost two hundred years after the adoption of Article I, 

Section 1, and almost one hundred years after the adoption 
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of the predecessors of Article III, Section 32 – the equal 

protection guarantees of the Pennsylvania Constitution.   

 

Article I, Section 26, therefore, supplements the equal 

protection guarantees of Article I, Section 1 and Article III, 

Section 32 by specifically prohibiting discrimination 

against, as well as denial of, any civil right.  In view of the 

legislative history of Section 26, clearly its language was 

not lightly chosen. Rather, as the Supreme Court of 

Pennsylvania noted in a similar situation concerning 

special laws, “[T]he language of the Pennsylvania 

Constitution is substantially different from the federal 

constitution.  We are not free to treat that language as 

though it were not there.  Because the framers of the 

Pennsylvania Constitution employed these words, the 

specific language in our constitution cannot be readily 

dismissed as superfluous. [Kroger v. O’Hara Twp., 481 Pa. 

101, 117, 392 A.2d 266, 274 (1979).] 

 

Article I, Section 26 was a change of substance in the 

Declaration of Rights, and was voted on separately by the 

voters on May 16, 1967. It was not part of a broader 

package or revision of the State Constitution.  By applying 

the previously mentioned interpretation approach, the 

concepts of “discriminate” and “civil rights,” therefore, 

cannot be construed to carry some obscure limitation of 

meaning: rather, the approach to interpretation should 

include the normal understanding of such words or 

concepts when they were ratified by the people of 

Pennsylvania, which here, reveal a clear mandate of 

neutrality and a prohibition of favoritism or partiality. 
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Id. (footnotes omitted).  (For the Court’s convenience, a copy of the full 

discussion of Article I, Section 26 by Professor Gormley and his coauthors, 

including their footnotes, is attached as Exhibit “D.”).   

With this legislative history in mind, Article I, Section 26 further 

supports the proposition that voting and elections are fundamental rights, 

and, therefore, any statute infringing those rights must be reviewed under 

strict scrutiny.  Although Pennsylvania courts have not defined “civil rights” 

in the context of Article I, Section 26, they have recognized that the right to 

vote is one of the civil rights possessed by our citizens.  See Commonwealth 

v. Sherwood, 2004 Pa. Super. 370, 859 A.2d 807, 809 (2004) (finding that 

the State must restore three civil rights – the right to vote, the right to hold 

public office, and the right to serve on a jury – before a convicted felon may 

legally own firearms under a federal statute); Commonwealth v. Stiver, No. 

1653 MDA 2011, 2012 Pa. Super. LEXIS 1038, at **7-8 (Pa. Super. May 30, 

2012) (same).  Consequently, Article I, Section 26 protects, at least, this most 

basic civil right, and the Commonwealth Court erred when it applied a lesser 

judicial standard than strict scrutiny to review the 2011 Plan.3    

                                                           
3 Prior declarations by the Pennsylvania Supreme Court stating that Article 1, Section 26 
should be read “conterminous with [the U.S. Constitution’s Equal Protection Clause],” 
Erfer, 568 Pa. at 138, 794 A.2d at 331, are not binding precedent for later courts.  Legal 
scholars have called this practice by some state courts “prospective lockstepping,” and 
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IV. CONCLUSION 

It is incumbent on this Court to recognize the unique and 

expansive nature of the rights enshrined in the Pennsylvania Constitution 

which were meant to ensure Pennsylvanians the benefits of popular 

sovereignty and representational democracy.  Those rights grant this Court 

the authority to find the 2011 Plan unconstitutional and to craft an appropriate 

remedy.4  For these reasons and others enumerated above, the Amici Curiae 

respectfully request that this Court reject the recommended conclusions of 

law of the Commonwealth Court and instead hold that the 2011 Plan violates 

rights enshrined in the Pennsylvania Constitution and order the Legislature 

to enact a constitutionally compliant redistricting plan.5   

                                                           

cautioned against it: “When a court engages in prospective lockstepping, it not only looks 
back at the case before it and the existing, relevant legal materials, including federal 
doctrine, but it also purports to foresee, and to attempt to control, the future.  In other 
words, it is not within the state judicial authority to receive, wholesale, the law of a different 
sovereign as part of its domestic law to be applied in the future.”  Robert F. Williams, The 
Law of American State Constitutions 225 (2009) (emphasis in original).  The Alaska 
Supreme Court has applied this principal in a case interpreting one of its state 
constitutional provisions.  Doe v. State, 189 P.3d 999, 1005 (Alaska 2008).  
4 In fact, the U.S. Supreme Court “has acknowledged that state courts should play an 
important role in matters involving redistricting.”  Primo J. Cruz, Note: Pols Gone Wild: 
Why State Constitutional Equality Provisions Are a Proper Solution to Partisan 
Gerrymandering, 42 Rutgers L.J. 927, 935 (2011).   
5 This Court recently has stated that “[j]udicial review stands as a bulwark against 
unconstitutional…actions by the two political branches,” and reaffirmed its ultimate 
authority to declare if a law violates the Pennsylvania Constitution. William Penn Sch. 
Dist. v. Pa. Dep’t of Education, 170 A.3d 414, 435-436 (2017). This Court has the 
authority to declare that the hyper-partisan politically gerrymandered 2011 Plan violates 
the Pennsylvania Constitution and should do so.  
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